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Introduction 
The study of Shari’a and Islamic teachings is a complex endeavour as it requires historical, 
theological and political perspectives. There is currently a gap in research on the 
intersection between Shari’a, gender and mediation. As such, this document aims to 
provide background information on and concrete examples of the of impact Shari’a law 
on women’s rights, which is a critical component of the peace process.   
  
In analysing the implications of Shari’a law on women’s rights, it is vital to understand 
that these practices are interpretations of sacred texts. As such, how Shari’a law is 
interpreted, and subsequently implemented, impacts women’s rights and their place in 
Islamic society. These interpretative biases are not formed in a vacuum, they are 
motivated by norms, culture, tradition, and politics. As an example, customary 
law/practices and Shari’a law are often perceived as interconnected but should be 
considered separately. Accordingly, women’s rights must be considered within the 
context of history, politics, legal frameworks and culture. 

What is Shari’a?  
The term “Shari’a” is an Arabic word translating to “path” or “pathway to be followed”.1 
Shari’a constitutes legal commands that are identified as Islamic law. The main sources 
of Islamic law are: the Quran, which is believed to be “God’s word”; the Sunna, which 
consists of the oral teachings or practical tradition based on the behaviour of Prophet 
Muhammad; and the Qiyas (analogy), through which juridical human reasoning can 
interpret the Quran and apply precedence. The differences in the implementation of 
Islamic law are due to the varied interpretations of the above-mentioned sources, which 

 
1 Mashhour, “Islamic Law and Gender Equality”. 
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can be influenced by culture, customs, history and politics of the region and local 
interests.   

Analysis of the View of Women under Islamic Shari’a  
The images of women under Shari’a law are more favourable when analysed against the 
background of the Jahiliyyah, “the age of ignorance”, defined as the period immediately 
preceding Islam.2 A historical reading suggests that the basic teachings of the Quran 
focused on improving the conditions of weaker sectors in society in pre-Islamic Arabia.3 
During this time, women and girls were largely discriminated against, resulting in many 
of them being sold or buried alive. As such, “perhaps the most important piece of Qur’anic 
injunction is the prohibition on female infanticide and hence the right to life for the girl 
child.”4  
 
Women’s rights under Shari’a law are nonetheless restricted, as exemplified by the 
following select verses in the Quran: Verse 4:34, highlighting that men are in charge of 
women; Verse 2:282, noting that the evidentiary value of a woman’s testimony is half that 
of a man’s; Verse 24:30 dictating that women remain inside their houses in seclusion, and 
veil themselves when venturing out of their houses. In addition, there are verses 
regulating the dissolution of marriage where, despite a number of safeguards for women, 
the inequality of men and women remains as the husband can repudiate his wife, whereas 
she cannot do the same. 

Implementation Classifications 
There are three main classifications that distinguish the level of influence Shari’a law has 
in Islamic countries. In addition, local practices and customary laws influence each 
system.5 As such, Shari’a impacts the legal code in most Muslim countries but with 
varying interpretations.   
 

Government Under God 
In countries where Islam is the official religion, Shari’a is declared to be either a source of 
the law or the source of the law. In countries where it is the source of the law, 
governments gain their legitimacy from Islam. For example, in Pakistan, Iran, and Iraq, 
among others, it is forbidden to enact legislation that is in contradiction to Islam.   

 Countries with strict Shari’a practices include Saudi Arabia, Kuwait, Bahrain, and 
Yemen.6 

 

 
2 Ali, “Equal Before Allah, Unequal Before Man? Negotiating Gender Hierarchies in Islam and International 
Law”. 
3 Mansour, “Women’s Rights in Islamic Shari’a”. 
4 Ali, “Equal Before Allah, Unequal Before Man? Negotiating Gender Hierarchies in Islam and International 
Law”, 64. 
5 Johnson and Aly Sergie, “Islam.”. 
6 Some countries that can be classified under this category are nonetheless more lenient with their 
implementation of Shari’a law, such as the United Arab Emirates. 



 
 

 3

Dual Legal System 
Within the dual legal system, the government is secular. However, Muslim citizens can 
choose to bring their familial and financial cases to Shari’a courts. There is not a unified 
“dual legal system”, in that each country under this system has different jurisdictions. In 
general, marriage, divorce, inheritance, and guardianship cases can be taken to Shari’a 
courts.  

 Examples of dual legal systems include Libya, Nigeria and Kenya (family law for 
Muslims), Tanzania (depending on the defendant’s religious background, Shari’a 
or secular laws are applied), Lebanon and Indonesia (mixed jurisdiction courts 
that are based on residual colonial legal systems and supplemented with Shari’a).  

 

Secular Systems 
Secular systems are used by Muslim countries in which the state is declared secular but 
where Islamic law and practices often influence local customs.    

 Secular systems can be found in Azerbaijan, Turkey, Tunisia, Tajikistan, Chad, 
Somalia, and Senegal. 

Comparative Analysis  
This section provides a short comparative analysis of women’s rights in Saudi Arabia, 
Libya, and Afghanistan, focusing on rights in divorce, rights in inheritance and 
punishment for adultery.7 These three areas were chosen because they are amongst the 
most impactful on women’s daily life.8  

Rights in Divorce 
Saudi Arabia  
Saudi Arabia has the most restrictive divorce laws amongst the three countries selected. 
Saudi men have unilateral power in decision making and can thus divorce their wives 
without consent from a judge and without legal grounds. Women are unable to obtain a 
divorce without consent from both their husband and the court. If the divorce is 
approved, the woman must forfeit all her assets and money she has accumulated before 
she is able to legally divorce. Throughout the duration of the divorce, her husband 
maintains his legal guardianship. If she is granted custody of the children, this is only the 
case until the child reaches the age of nine, after which the custody is given back to the 
husband.9 These are the legal barriers for women, in addition to the social exclusion and 
stigma associated with divorce.  

 
7 In the case of Afghanistan, there are three principle legal references: Shari’a, constitutional law and customary 
law. However, Shari’a and customary laws often prevail due to their status in Afghan society. Yet, with regards 
to women’s rights, there is a clash between customary law and Shari’a law. 
8 Johnson and Aly Sergie, “Islam.” 
9 Glaze, “Historical Determinism and Women’s Rights in Sharia Law”, 352–53; Human Rights Watch, “Boxed 
In”. 
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Libya 
Libya has similar laws, which dictate that a man is able to divorce unilaterally. If a woman 
seeks divorce, she must meet certain criteria, such as the following: “if the husband is 
deemed unable to maintain his wife, is absent without justification, or is impotent.”10 If 
she is granted the divorce, she is denied any outstanding dowry payment (mahar) and in 
some cases she must pay compensation. The custody of the children is given to the 
husband. If the wife is given custody, the husband can choose not to pay child support 
without the fear of legal ramifications.11  

Afghanistan  
In Afghanistan, under Shari’a law, a man can divorce unilaterally. A woman, however, 
must first have the approval of her husband, in addition to witnesses who can testify in 
court that the divorce is justified. A woman can file for divorce on grounds of long-term 
absence, a husband’s inability to provide for the family either financially or physically, a 
husband’s impotence, or life-threatening abuse. Following the divorce, the husband is 
given guardianship of children after the age of 9 for girls and 7 for boys.  

Rights in Inheritance  
Saudi Arabia  
The case of inheritance in Saudi Arabia is illustrative example of how certain 
interpretations of Shari’a negatively impact women’s rights. Inheritance rights in Saudi 
Arabia are governed by Shari’a law, which allows women to inherit half what a similarly 
situated male relative would receive. Original Islamic law states that women are entitled 
to at least a portion of inheritance; however, “misinterpretations of Shari’a are preventing 
Saudi women from benefiting from their legal inheritance. Many women today are 
robbed of their endowment rights because of cultural norms and tribal customs that go 
against the teachings of the Holy Qur’an. Sadly, there are many cases today of women 
living in poverty after their fathers die because only the men in the family enjoy 
inheritance and endowment rights.”12  

Libya 
Officially, the inheritance law in Libya grants more entitlements to women than the laws 
of Saudi Arabia described above. However, the implementation of this law does not 
consistently respect these women’s rights in practice. As noted in a US State Department 
report on Libya, while “civil law mandates equal rights in inheritance, women often 
received less due to interpretations of Sharia that favor males.13 While there are laws that 
penalize those that withhold inheritance, this law is rarely enforced. As such, much like 
Saudi Arabia, where women are also legally entitled to inheritance, the application of 
these legal rights is not implemented consistently and securely. 

 
10 House, Women’s Rights in the Middle East and North Africa, 170. 
11 Glaze, “Historical Determinism and Women’s Rights in Sharia Law”; House, Women’s Rights in the Middle 
East and North Africa. 
12 “An Inheritance of Injustice for Women”. 
13 US Department of State, “Libya 2015 Human Rights Report”, 25–26. 
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Afghanistan  
Despite the fact that there are inheritance laws and entitlements in place for women in 
Afghanistan, women’s access and control of inheritance is limited in part due to poverty, 
illiteracy, and cultural and traditional practices. Based on Shari’a law, women have the 
right to inherit as daughters, widows, sisters, and mothers. This is also reflected in the 
Civil Code of 1978. However, divorced women have no right to their husband’s property. 
Women receive one-eighth of the property if they have children and one quarter of the 
property if they do not have any children. In cases of polygamy, the property of the 
deceased husband is shared among the wives. Daughters inherit half of what the sons 
inherit.14 

Punishment for Adultery 
Saudi Arabia 
Much like the restrictive rights laws for divorce and inheritance, Saudi Arabia employs 
the strictest laws in our comparative analysis regarding punishment for adultery. The 
traditional punishment for adultery in Saudi Arabia is death by stoning.15 However, 
decisions around this punishment are in the hands of judges, who are free to interpret 
Shari’a as they wish. Therefore, adultery can result in fines, detention, imprisonment, and 
until recently, flogging.16 In extreme cases, the death penalty can be invoked.17 Victims 
of rape are often accused and charged with adultery, rather than the rapists themselves, 
as men are favoured under both the social and legal settings.18  

Libya 
Libya’s social and legal systems favour men. If a woman is suspected of adultery, she can 
be criminally charged and sent to a social rehabilitation facility. If a victim of sexual 
violence decides to pursue charges, she is often accused of adultery or fornication. This, 
in addition to the high levels of evidence required for rape convictions, discourages 
women socially and legally from pursuing charges. In fact, the judge might suggest that a 
rape victim marry her offender as a “social remedy”.19  

Afghanistan  
The punishment for adultery (Zina) for the married individual is stoning, and the 
punishment for those unmarried are lashes. To prove adultery, the following 
requirements need to be met: four male witnesses must attest to the crime, or the 
perpetrator must give a personal confession. The requirements are very stringent; for 
example, the witness testimony is considered void if it can be proven that this witness 
has ever lied in the past. Consequently, it is rare for the penalty for adultery to be invoked. 

 
14 United Kingdom: Home Office, “Refworld | Country Information and Guidance - Afghanistan.” 
15 “Cornell Center on the Death Penalty Worldwide”. 
16 Flogging was abolished by royal decree in April 2020. See: 
https://www.theguardian.com/world/2020/apr/25/saudi-arabia-to-end-flogging-as-a-form-of-punishment. 
17 As was seen in the 2014 case, Evans, “Saudi Arabia Sentences Maid to Death for Adultery but Man Gets 
Lashes”. 
18 Glaze, “Historical Determinism and Women’s Rights in Sharia Law”. 
19 Glaze, 357. 
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However, judges can adjudicate the crime as a tazir offense.20 The category of tazir 
applies to sinful or forbidden acts that do not meet the procedural threshold of hadd or 
are not classified as hadd crimes. Hadd follows strict rules in terms of classification, as 
opposed to tazir in which judges’ discretion is used to punish crimes as they see fit for 
the purpose of deterrence.21  
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